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one or more pre-decision conferences to
be held in Washington, DC or by tele-
phone, with all parties for the purposes
of:

(a) Discussing the advisability of
electing the voluntary decisional pro-
cedure;

(b) Encouraging a settlement of the
entire case, or any part thereof (such
discussions may be ex parte with the
consent of all parties);

(c) Simplifying or clarifying issues;
(d) Obtaining stipulations, admis-

sions of fact and of authenticity of doc-
uments;

(e) Discussing amendments or supple-
ments to the pleadings;

(f) Encouraging an early settlement
of disputes relating to discovery; and

(g) Discussing any matters of rel-
evance in the proceeding.
At or following the conclusion of a pre-
decision conference, the Administra-
tive Law Judge may serve a pre-deci-
sion memorandum and order setting
forth the agreements reached by the
parties, any procedural determinations
made by him, and the issues for resolu-
tion not disposed of by admissions or
agreements by the parties. Such an
order shall control the subsequent
course of the proceeding unless modi-
fied to prevent injustice.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992]

§ 12.304 Functions and responsibilities
of the Administrative Law Judge.

Once he has been assigned the case,
the Administrative Law Judge shall be
responsible for the fair and orderly
conduct of a formal decisional pro-
ceeding and shall have the authority:

(a) To issue such orders as are de-
scribed in § 12.34 of these rules;

(b) To issue subpoenas pursuant to
§§ 12.34, 12.36, and 12.313 of these rules;

(c) To take such action as is appro-
priate pursuant to § 12.35 if a party fails
to comply with a discovery order, or an
order issued pursuant to § 12.34 of these
rules;

(d) [Reserved]
(e) In his discretion, to conduct pre-

decision conferences, for the purposes
prescribed in § 12.303, at any time after
a proceeding has commenced pursuant
to § 12.26(c);

(f) To issue pre-hearing orders as re-
quired by § 12.312(a);

(g) To certify interlocutory matters
to the Commission for its determina-
tion in accordance with § 12.309;

(h) To issue orders of dismissal pur-
suant to § 12.308;

(i) To issue default orders for good
cause against parties who fail to par-
ticipate in the proceeding, or to com-
ply with these rules;

(j) If appropriate, to issue orders for
summary disposition in the manner
prescribed by § 12.310;

(k) If an oral hearing is ordered, to
preside at the oral hearing, which shall
include the authority to receive rel-
evant evidence, to administer oaths
and affirmations, to examine wit-
nesses, and to rule on offers of proof;

(l) To make the initial decision; and
(m) To issue such orders, and take

any other actions as are required to
give effect to these rules.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984; 49 FR 17750, Apr. 25, 1984, as amended at
57 FR 20637, May 14, 1992]

§ 12.305 Disqualification of Adminis-
trative Law Judge.

(a) At his own request. An Administra-
tive Law Judge may withdraw from a
formal decisional proceeding when he
considers himself to be disqualified on
the grounds of personal bias, conflict of
interest, or similar bases. In such
event, he shall immediately notify the
Commission and each of the parties of
his withdrawal and of his basis for such
action.

(b) Upon the request of a party. Any
party may request an Administrative
Law Judge to disqualify himself on the
grounds of personal bias, conflict of in-
terest, or similar bases. Interlocutory
review of an order denying such a re-
quest may be sought without certifi-
cation of the matter by an Administra-
tive Law Judge, only in accordance
with the procedures set forth in § 12.309
of these rules.

§ 12.306 Filing of documents; subscrip-
tion; service.

Except as otherwise specifically pro-
vided in these rules, all documents
filed in a formal decisional proceeding
including, but not limited to, amended
or supplemental pleadings, motions,

VerDate 11<MAY>2000 02:08 Apr 12, 2001 Jkt 194051 PO 00000 Frm 00304 Fmt 8010 Sfmt 8010 Y:\SGML\194051T.XXX pfrm06 PsN: 194051T



305

Commodity Futures Trading Commission § 12.308

discovery notices or requests, and re-
sponses thereto, documents filed or
produced pursuant to § 12.34 of these
rules, and submissions of proof, shall
meet the requirements of §§ 12.11 and
12.12 of the rules as to form, and shall
be filed and served in accordance with
§ 12.10 of the Reparation Rules.

§ 12.307 Amended and supplemental
pleadings.

(a) Amendments to pleadings. At any
time before the parties have concluded
their submissions of proof, the Admin-
istrative Law Judge may allow amend-
ments of the pleadings either upon
written consent of the parties or for
good cause shown. Any party may file
a response to a motion to amend the
pleadings within ten (10) days after the
date of service upon him of the motion.

(b) Supplemental pleadings. At any
time before the parties have concluded
their submissions of proof, and upon
such terms as are just, an Administra-
tive Law Judge may, upon motion by a
party, permit a party to serve a supple-
mental pleading setting forth trans-
actions, occurrences or events which
have happened since the date of the
pleadings sought to be supplemented
and which are relevant to the issues in
the proceeding. Any party may file a
response to a motion to supplement the
pleadings with ten (10) days after the
date of service upon him of the motion.

(c) Pleadings to conform to the evi-
dence. When issues not raised by the
pleadings but reasonably within the
scope of a formal decisional proceeding
are tried with the express or implied
consent of the parties, they shall be
treated in all respects as if they had
been raised in the pleadings.

§ 12.308 Motions.

(a) In general. An application for a
form of relief not otherwise specifically
provided for in this subpart E shall be
made by a motion, which shall be in
writing (unless made on the record dur-
ing an oral hearing). The motion shall
state the relief sought and the basis for
the relief and may set forth the author-
ity relied upon. All motions, unless
otherwise provided in these rules, shall
be directed to the Administrative Law
Judge before the initial decision is

filed, and to the Commission after the
initial decision is filed.

(b) Answer to motions. Any party may
serve and file a written response to a
motion within ten (10) days after serv-
ice of the motion upon him, or within
such longer or shorter period as estab-
lished by these rules, or as the Admin-
istrative Law Judge or the Commission
may direct.

(c) Dismissal—(1) By the Administrative
Law Judge. The Administrative Law
Judge, acting on his own motion, may,
at any time after he has been assigned
the case:

(i) Dismiss the entire proceeding,
without prejudice to counterclaims, if
he finds that none of the matters al-
leged in the complaint state a claim
that is cognizable in reparations; or

(ii) Order dismissal of any claim,
counterclaim, or party from the pro-
ceeding if he finds that such claim or
counterclaim (by itself, or as applied to
a party) is not cognizable in repara-
tions.

(2) Motion for dismissal by a party. Any
party who believes that grounds exist
for dismissal of the entire complaint,
of any claim therein, of any counter-
claim, or of a party from the pro-
ceeding, may file a motion for dis-
missal specifying the claims, counter-
claims, or parties to be dismissed and
the reasons therefor. Upon consider-
ation of the whole record, the Adminis-
trative Law Judge may grant or deny
such motion, in whole or in part.

(3) Content and effect of order of dis-
missal. Any order of dismissal entered
pursuant to this rule shall contain a
brief statement of the findings and con-
clusions which serve as the basis for
the order. An order of dismissal of the
entire proceeding pursuant to this rule
shall have the effect of an initial deci-
sion which may be appealed to the
Commission in accordance with the re-
quirements set forth in § 12.401 of these
rules.

(d) Motions for procedural orders. Mo-
tions for procedural orders, including
motions for extensions of time, may be
acted on at any time, without awaiting
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or
modification of such action.
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